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STATEMENT OF THE | SSUE

The issue in this case is whether, and what, reasonabl e

mtigative conditions are necessary to protect the interest of



the public and the environnent, prior to issuing Petitioner's
default permt.

PRELI M NARY STATEMENT

On August 31, 2000, Petitioner applied for an Environment al
Resource Permt (ERP) to dredge an extension, 50 feet w de by 300
feet long by 5 feet deep, to an existing nan-made canal nor nal
(perpendicular) to the Central and South Florida Flood Control
(now South Florida Water Managenent District, or SFWWD) R m Cana
(the L-48 Borrow Canal), which is along the northwest shore of
Lake Okeechobee. DEP sent a Request for Additional Information
(RAI') on Decenber 12, 2000, and denied the application on
January 11, 2001--after Petitioner declined to waive the 90-day
default period under Section 120.60(1), Florida Statutes, and
before Petitioner responded to the RAI

On appeal from DEP' s denial of the application, the court in

Tuten v. Dept. of Environnental Protection, 819 So. 2d 187, 189

(Fla. 4th DCA 2002)(Tuten 1), resolved in Petitioner's favor the
di spute between the parties as to when the 90-day default period
began to run; held that Petitioner was entitled to a default
permt; and remanded "to the DEP to issue a default permt after
a hearing to determne if conditions should be inposed to insure
the protection of the environnent."

What happened next is described in Tuten v. Dept. of

Envi ronmental Protection, 906 So. 2d 1202, 1203-04 (Fla. 4th DCA

2005) (Tuten I1):



Al nost two years later, with no default

permt or evidentiary hearing in sight, Tuten
filed [Wwth the court] a Mdtion to Show Cause
asking why a default permt wthout any
condi ti ons should not be granted because of
the lack of an evidentiary hearing over this
span of tine. Eleven days later, the DEP
issued a permit with general and specific
conditions believed necessary to protect the
interest of the public and the environnent.
Contained within the permt was a notice of
Tuten's rights. Pursuant to sections 120. 569
and 120.57, Florida Statutes, the default
permt and all conditions set forth therein
are final unless a sufficient petition for an
adm nistrative hearing is tinely filed (21
days). Tuten failed to petition for an

adm ni strative hearing, choosing instead to
file the instant appeal nore than twenty-one
days later, bringing the case to this court
once agai n.

We reverse the DEP' s issuance of the default
permt and remand jurisdiction to the DEP to
allow it to conduct an evidentiary hearing on
the issue of conditions to be placed on the
permt. Pursuant to this court's ruling in

Tuten |, the DEP nust conduct an
adm ni strative hearing prior to the issuance
of the default permt. "Wen the nandate was

received by the [DEP], the [DEP] should have
carried and placed into effect the order and
judgment of this Court. Absent permission to
do so, the [DEP] was without authority to
alter or evade the mandate of this Court."
Stuart v. Hertz Corp., 381 So. 2d 1161, 1163
(Fla. 4th DCA 1980).

On January 17, 2006, DEP referred its intended ERP with
conditions to the Division of Adm nistrative Hearings (DOAH),
along with Tuten Il and the court's August 5, 2005, Mandate "t hat
such further proceedings be had in this cause as may be in
accordance with the opinion of this Court, and with the rul es of

procedure and with the laws of the State of Florida."



On January 19, 2006, DEP filed a Mdtion for More Definite
Statenent as to Petitioner's disputed issues of material fact
(indicating that DEP essentially viewed the court's mandate as
merely extending the tinme for Petitioner to request a hearing on
DEP' s proposed permt with conditions). On January 27, 2006,
Petitioner filed a Response in opposition and Motion to Strike
and requested a hearing. On February 1, 2006, DEP filed a Reply
to the Response and a Response in opposition to the Mdtion to
Strike. The filings essentially disputed which party had the
burden to plead and prove the conditions to be attached to the
default permt. Oal argunent was heard during the tel ephonic
pre-hearing conference held on March 6, 2006. Based on the
witten and oral arguments, it was ruled on March 13, 2006, that
under the appellate opinions remanding the case, DEP had the
burden to plead and prove "'the reasonable mtigative conditions
necessary to protect the interest of the public and the

environment, prior to issuing a default permt.' Mnasota- 88,

Inc. v. Agrico Chem Co., 576 So. 2d 781, 783 (Fla. 2d DCA

1991)." In addition, it was ruled that DEP s proposed default
permt with general and specific conditions, while reversed by
the appellate court, was deened to constitute DEP' s pl eadi ng of
the "reasonable mtigative conditions” DEP sought to inpose on
the default permt to be issued to the Petitioner. Finally, it
was ruled that, in the absence of an applicable rule of procedure

for this situation, and in order to frane the issues for



determ nation at the hearing being scheduled for May 2-4, 2006,
Petitioner was required to file a paper identifying which of
DEP's conditions were acceptable to Petitioner, if any.
Petitioner filed such a paper on March 24, 2006. Init,
Petitioner denied any conditions "necessary to protect 'the
interests of the public' unless said conditions are necessary to
"protect the environnent.'" Petitioner also admtted "that any
of DEP's general and specific conditions, which have been
specifically adopted by established rule, as conditions
applicable to '"default permts', may attach and becone conditions
to" the default permit. Petitioner pointed out that the 19
general conditions attached to DEP' s suggested default permt
"appear to be general conditions resenbling those adopted by the
South Florida Water Managenent District." Petitioner took the
position that, instead, the 17 general conditions set out in
DEP' s Florida Administrative Codell Rul es 62-4.160, entitled
"Permt Conditions," and 62-4.070(7) (providing that "issuance of
a permt does not relieve any person fromconplying with the
requi renents of Chapter 403, F.S., or Departnent rules") would
apply and were acceptable to Petitioner. Petitioner apparently
was unaware of DEP's Rul es 62-330.200(4) and 62-4.001. Rule 62-
330. 200(4) adopts by reference SFWWD s general conditions, which
are contained in Rule 40E-4. 381 (1995)@ for use in issuing
permts like Petitioner's; and Rule 62-4.001 provides that "the

provisions of this Part . . . shall not apply to activities



regul ated under Part |V of Chapter 373, Florida Statutes.™
Petitioner's application was for an activity regul ated under Part
|V of Chapter 373, Florida Statutes.EI

The case was noticed for hearing in Wst Pal m Beach on
May 2-4, 2006, and an Order of Pre-Hearing Instructions was
entered, which required the parties to file a pre-hearing
stipulation, or unilateral statenents if they could not
stipul at e.

In the two weeks | eading up to the final hearing, Petitioner
filed a Motion for Continuance, a Unilateral Pre-Hearing
Stipulation, a Mdtion in Limne, and a Mdtion for View, and DEP
filed a Motion for Protective Order, a Mdtion for Oficial
Recognition, a Unilateral Pre-Hearing Statenent, and responses in
opposition to Petitioner's Mdtion in Limne and Mtion for View
The Motion for Continuance was heard by tel ephone and denied. At
the outset of the final hearing, the Mdtion in Limne and Mtion
for View were denied; the Mdtion for Protective Order was granted
(if not noot); and the Mdtion for O ficial Recognition was

granted. Petitioner also made an ore tenus notion for attorney's

fees under Section 120.595, Florida Statutes, and ruling was
reserved

In its case-in-chief, DEP called: Lucy Blair, an expert in
the areas of biology, ecology, water quality inpacts of dredging
and filling on water resources, and the ERP permitting rules and

statutes; and Calvin Alvarez, an expert in the areas of water



quality, biology, inpacts of dredging and filling on water
resources, and the ERP permtting rules and statutes. DEP al so
had DEP Exhibits 1, 2, and 7 admtted into evidence. Petitioner
called Gerald Ward, an expert in environmental permtting,

i ncl udi ng wat er resources, soils, wetlands, hydrographics,

envi ronnment al agency process, excavation/dredgi ng net hods and
rel ated engineering. Petitioner also had Petitioner’s Exhibits
1, 2, 3, 4, 5, 6, 8, 12, 13, 14, 15, 16, 18, 19, and 21 admtted
into evidence. Ruling was reserved on DEP' s rel evance objection
to Petitioner's Exhibit 7, which is now overrul ed.

After presentation of evidence, DEP requested a transcript
of the final hearing, and Petitioner requested 15 days fromthe
filing of the transcript in which to file proposed recomended
orders (PRGs), which was granted w thout objection. The
Transcript was filed (in two volunmes) on June 7, 2006, making
PROCs due to be filed June 22, 2006. However, the parties jointly
requested an extension until June 30, 2006, which was granted.
DEP timely filed its PRO, and Petitioner filed his PRO on July 3,
2006, which included his request for attorney's fees under
Section 120.595, Florida Statutes. Both PROs have been
considered in the preparation of this Recomended O der

FI NDI NGS OF FACT

A.  Application and Defaul t

1. Petitioner's application is to dredge an extension, 50

feet wide by 300 feet long by 5 feet deep, to an existing 650



foot-1ong man-made canal of the sane wi dth and depth, nornmal
(perpendicular) to old Central and South Florida Fl ood Contr ol
(now SFWWD) R m Canal (the L-48 Borrow Canal), which is along the
nort hwest shore of Lake Okeechobee.

2. Petitioner's initial, inconplete application filed in
DEP's Port St. Lucie office on August 31, 2000, included: the
proposed project's |ocation by County, section, township, and
range; its legal description; a sketch of its general |ocation
and surroundi ng | andmarks; a SFWWD letter verifying conformty
with the requirenments of a "No Notice CGeneral Permt for
Activities in Uplands" of a drawing for a proposed pond expansi on
(to a size less than half an acre), "which will provide borrow
mat eri al necessary for a house pad and access drive"; a
description of water control Structure 127, together with its
pur pose, operation, and flood di scharge characteristics, which
were said to describe water |evels in Buckhead R dge, the nane of
t he subdi vi sion where the project was proposed; two virtually
i dentical copies of a boundary survey for Petitioner's property
(one with legal description circled) showi ng the existing canal,
with boat basin off the canal on Petitioner's property near the
L-48 RRm Canal, at a scale of one inch equals 200 feet; two nore
virtually identical copies of the boundary survey at the sane
scal e showi ng the existing canal, with boat basin off the canal
on Petitioner's property near the L-48 Rm Canal, and the

proposed canal extension and house | ocations; and a copy of a



1996 aerial photograph of Petitioner's property and existing
canal, and vicinity. The application did not describe a proposed
met hod or any other details of construction, include any water
quality information, or include a water quality nonitoring plan.

3. On Septenber 15, 2000, Petitioner filed an additional
page of the application formwith DEP's Punta Gorda office. The
page added the information: "Digging to be done with trac-hoe.™
No ot her specifics of the proposed construction nethod were
i ncl uded.

4. \Wat happened after the filing of the application is
described in Tuten | and Tuten Il, which are the | aw of the case.
However, those opinions do not explain the delay between Tuten
and the issuance of DEP' s proposed ERP with conditions
approximately two years later. The evidence presented at the
final hearing explained only that counsel of record for DEP
pronptly asked district staff to draft a proposed default ERP
with conditions that "would probably track the RAl that had been
sent out prior to the default.” DEP s district staff pronptly
conplied and forwarded the draft to DEP's O fice of Genera
Counsel in Tallahassee, which did not provide any |egal advice as
to the draft ERP for alnost two years. There was no further
expl anation for the del ay.

5. As reflected in Tuten Il and in the Prelimnary
Statenent, it was DEP' s position that the proper procedure to

follow after its default was to issue a proposed ERP with



conditions and that it would be Petitioner's burden to request an
adm nistrative hearing to contest any conditions and to prove
Petitioner's entitlenent to a default ERP with conditions other
than those in DEP s proposed ERP

B. DEP s Proposed General Conditions

6. The conditions DEP wants attached to Petitioner's
default permt include general conditions taken from SFWVD s Rul e
40E- 4. 381, which are appropriate, as indicated in the Prelimnary
Stat enent and Concl usi ons of Law, and as conceded by Petitioner's
expert.

7. Wiile the Rul e 40E-4. 381 general conditions are
appropriate, Petitioner takes the position (and his expert
testified) that sonme of the general permt conditions contained
in Rule 62-4.160, as well as Rule 62-4.070(7) (providing that
"issuance of a permt does not relieve any person from conplying
with the requirenments of Chapter 403, F.S., or Departnent
rules"), are nore appropriate general conditions to attach to
Petitioner's default ERP, even if technically inapplicable,
because the Chapter 62 Rules govern the operation of a permtted
project (whereas the former govern the construction of a
permtted project) and are "nore protective of the environnent."
Actually, all of the rules contain general conditions that govern
both construction and operati on phases of an ERP, and all are

"protective of the environnent."” There is no reason to add
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general conditions taken from Rul es 62-4.160 and 62-4.070(7) to
the applicable general conditions contained in Rule 40E-4. 381.

C. DEP s Proposed Specific Conditions

(1) In Ceneral

8. The conditions DEP wants attached to Petitioner's
default permt also include specific conditions which essentially
require that Petitioner provide the information in the RAl sent
i n Decenber 2000, together with additional specific conditions
t hought necessary to protect the environnment in light of the |ack
of detail in the application without the answers to the RAI

9. Sone DEP' s proposed specific conditions are designed to
ascertain whether the application would provide reasonabl e
assurance that permtting criteria would be net. (They nake the
requested information subject to DEP "approval " based on whet her
reasonabl e assurance is provided.) In general, those specific
conditions no longer are appropriate since DEP is required to
issue a default permt. (Looked at another way, inclusion of
t hose specific conditions effectively would un-do the default, in

direct contradiction of the court's opinion Tuten | and Tuten

Il.) See Conclusion of Law 52, infra.

10. On the other hand, sone of the RAlI information was
designed to ascertain the proposed nethod and other details of
construction. Pending the "answers" to those "RAl conditions,"
DEP al so wants broad specific conditions, including a baseline

water quality investigation and a water quality nonitoring plan,

11



designed to be adequate for a "worst case scenario" that could
result fromthe project.

11. Petitioner opposes DEP s proposed broad specific
conditions. He takes the position that it was incunbent on DEP
in this proceeding to use discovery procedures to ascertain
Petitioner's intended nethod of construction and tailor specific
conditions to the nmethod of construction reveal ed through
di scovery. At the sane tine, Petitioner opposes DEP s proposed
specific conditions requiring RAI-type information, including the
details of his proposed construction nethod.

12. Notw thstanding the positions Petitioner has taken in
this case, his expert testified that Petitioner intends to use a
steel wall inserted between the water and upland at the end of
t he exi sting canal, phased excavation fromthe upland side, and
removal of the steel wall in the final phase of construction.
Assum ng that nmethod of construction, Petitioner takes the
position (and his expert testified) that the statutes, rules, and
permt conditions acceptable to Petitioner, and which generally
prohi bit pollution of the environment, are adequate.

13. Even if the statutes, rules, and permt conditions
acceptable to Petitioner woul d be adequate for the nethod of
construction Petitioner now says he will use, Petitioner's
application does not in fact conmt to a nethod of construction.
Al Petitioner's application says is that he intends to dig with

a trac-hoe. Wthout a binding commtnent to a nethod of

12



construction, it was appropriate for DEP to take the position
that specific conditions were necessary to ascertain the nethod
of construction Petitioner would use and, pending the "answers"
to those "RAI conditions,” and to i npose broad specific
conditions, including a baseline water quality investigation and
a water quality nonitoring plan, designed to be adequate for a
"wor st case scenario" that could result fromthe project.

14. In his PRO, Petitioner commtted to use the
construction nmethod described by his expert during the hearing,
as follows:

A.  Excavation of any spoil shall be
done by neans of a nechanical trac-hoe;

B. Prior to the excavation of any soil,
Petitioner shall first install an isolating
wal |, such as interlocking sheet pile,
bet ween the existing man-nade canal, and the
proposed canal extension;

C. The nechani cal excavation shall be
done in such a manner such that the excavated
soil is not deposited in wetlands or in areas
where it m ght be reasonably contenplated to
re-enter the waters of the State of Florida;

D. After the proposed canal extension
is excavated to its project limts in the
f oregoi ng manner, the side slopes of the
canal extension shall be allowed to
revegetate prior to renoval of the isolating
wal | .

15. Wth a condition inposing this nmethod of construction,

fewer and narrower specific conditions will be necessary.
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ii. SeriatimDi scussion

16. DEP' s proposed Specific Condition 1 requires a
per petual conservation easenent prohibiting docking and nooring
of water craft on all portions of Petitioner's property within
the canal extension in order to "address cunul ative inpacts."
But DEP did not prove that the proposed conservation easenent was
reasonably necessary to protect the interest of the public and
the environnent. First, DEP did not prove that there would be
any cunul ative inpacts, nuch | ess unacceptabl e cunul ative
i mpacts, fromPetitioner's project. See 8§ 373.414(8), Fla.
Stat.; Rule 40E-4.302(1)(b); and BOR § 4.2.8. Second, even if
unaccept abl e cumul ati ve i npacts were proven, those could be
addressed in other permt cases (assum ng no DEP default in those
proceedi ngs), since the concept of cunulative inpacts essentially
requi res an applicant to share acceptable cunul ative inpacts with
other simlar permttees, applicants, and foreseeable future

applicants. See Broward County v. Wiss, et al., DOAH Case No.

01- 3373, 2002 Fla. ENV LEXI S 298, at 1154-58 (DOAH Aug. 27,
2002).

17. As Petitioner points out, the easenment further
described in Specific Condition 1 appears to be overly broad for
its stated purpose in that it would cover "the | egal description
of the entire property affected by this permt and shown on the
attached project draw ngs,"” which could be interpreted to include

not just the canal extension but the entire extended canal, or
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even the entirety of Petitioner's 6.6 acres of property. |ndeed,
the latter m ght have been the actual intention, since DEP s

w tness testified that Specific Condition 1 also was intended to
address inmpacts fromfertilizer runoff and septic tank |eaching
fromnew honmes built along the canal. Although sone of those

i npacts (as well as future construction of additional honmes and
docks) actually are secondary inpacts, not cumul ative inpacts, it
is possible that they can be addressed in DEP or SFWWD
proceedi ngs on future applications, as well as in Departnment of
Heal th proceedi ngs on septic tank installations.

18. DEP' s proposed Specific Condition 2 requires that:
spoil material fromthe dredging to be "used for the sol e purpose
of constructing a single-famly fill pad" on Petitioner's
property under a pending permt; spoil "be placed in a nanner so
as not to affect wetlands or other surface waters"; and the
"spoi|l disposal |ocation shall be shown in the draw ngs required
by Specific Condition #4 bel ow. "

19. DEP did not prove that the first requirenment was
reasonably necessary to protect the interest of the public and
the environment. First, it is unreasonable since Petitioner
already has built the referenced single-famly fill pad and a
home on top of it. Second, the reason DEP' s w tness gave for
this requirenent was that, under an operating agreenment wth
SFWWD (which was officially recogni zed), DEP only has

jurisdiction to take action on single-famly uses (which he
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defined to include dupl exes, triplexes, and quadri pl exes) but not
on larger nulti-famly and certain other projects. However, the
operating agreenent on jurisdiction is not a reason to place
Specific Condition 1 on the use of spoil material on Petitioner's
default permt. SFWD can regulate, in permtting proceedings
under its jurisdiction, the placenent of fill material for multi-
famly construction or other projects not under DEP jurisdiction.
In addition, under the operating agreenent, jurisdiction can be
"swapped" by witten agreenent in cases where deviation fromthe
operating agreenent would result in nore efficient and effective
regul ation.

20. The second two requirenents under Specific Condition 2
are reasonabl e and necessary to protect the interest of the
public and the environnent.

21. DEP s proposed Specific Condition 3 requires disclosure
of all pending and issued permts for the property from SFWD,

@ ades County, or the U. S. Arny Corps of Engineers (USCOE). DEP
did not prove that this is reasonable or reasonably necessary to
protect the interest of the public and the environnment. DEP
probably has all such permts and can easily obtain any it does
not have.

22. DEP' s proposed Specific Condition 4 requires fully
di mensi onal plan view and cross-sectional draw ngs of the
property and area to be dredged, before and after dredging,

including a north arrow and the water depths in and adjacent to
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the dredge area. DEP' s witness stated that the primry purpose
of this part of the condition is to provide hydrographic
information normally provided in an application (or required in
an RAlI) so that DEP' s hydrographi c engi neer can ascertain
flushing characteristics, which are pertinent primarily to the

di ssol ved oxygen water quality paraneter and to heavy netals from
boat use. As previously indicated, requests for information
relating to reasonabl e assurance and the public interest test
generally no longer are appropriate since DEP is required to
issue a default permt. See Finding 9, supra. However,
information regarding flushing characteristics, conbined with

ot her specific conditions, is reasonable and necessary to protect
the interest of the public and the environnment. See Finding 27,
infra.

23. In addition, the plan view and cross-sectional draw ngs
requi red by Specific Condition 4 are to include the |ocation of
navi gational obstructions in the imedi ate area, any roads,
ditches, or utility lines that abut the property; any
encunbrances, and any associ ated structures. DEP' s w tness
stated that the primary purpose of this information is to
determ ne whet her Petitioner has provided reasonabl e assurance
that the "public interest"” test under Rule 40E-4.302 is net, and
make sure that managenent, placenent, and di sposal of spoi
mat erial do not infringe on property rights or block culverts and

cause flooding. As previously indicated, requests for
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information relating to reasonabl e assurance and the public
interest test generally no |onger are appropriate. See Finding
9, supra. However, information regarding the |ocation of
culverts to assure that managenent of spoil does not cause
fl ooding is reasonabl e and necessary to protect the interest of
the public and the environnent.

24. In addition to objecting to having to provide RAl

information as a "default permttee," Petitioner's expert
asserted that the information requested in Specific Condition 4
woul d be provided as part of the "as-built" draw ngs required by
Ceneral Condition 6. But General Condition 6 does not require
"as-built" drawings. Rather, it requires an "as-built"
certification that can be based on "as-built" drawings or on-site
observation. Besides, the purpose of the "as-built"

certification is to determine "if the work was conpleted in
conpliance with permtted plans and specifications.” Wthout the
information requested in Specific Condition 4, there would only
be vague and general permtted plans and specifications and
hydr ographi c i nformati on.

25. Finally as to Specific Condition 4, Petitioner objects
to the requirenent that the drawi ngs be sealed by a registered
pr of essi onal engi neer. However, Petitioner cites to Ceneral

Condition 6, which requires that the "as-built" certification be

given by a "registered professional” and cites Rule Form 62-
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343.900(5), which makes it clear that "regi stered professional”
in that context neans a registered professional engineer.

26. DEP' s proposed Specific Condition 5 requires Petitioner
to submt for DEP approval, within 180 days of permt issuance
and before any construction, reasonabl e assurance that the canal
extension will not violate water quality standards due to depth
or configuration; that it will not cause a violation of water
quality standards in receiving water bodies; and that it wll be
configured to prevent creation of debris traps or stagnant areas
that could result in water quality violations. The reasonable
assurance is to include hydrographic information or studies to
docunent flushing tinme and an eval uation of the maxi num desirable
flushing tinme, taking several pertinent factors into
consi derati on.

27. As previously indicated, requests for information
relating to reasonabl e assurance and the public interest test
generally no |onger are appropriate. See Finding 9, supra. In
addition, Petitioner's expert testified wthout dispute that the
i nformation requested could take nore than 180 days and cost
approxi mately $20,000. However, it is reasonable and necessary
to protect the interest of the public and the environnent to
include a specific condition that Petitioner's canal extension be
configured so as have the best practicable flushing

characteristics.
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28. DEP' s proposed Specific Condition 6 requires Petitioner
to submt for DEP approval, within 180 days of permt issuance
and before any construction, reasonabl e assurance that
construction of the canal extension will neet all permt criteria
set out in Rules 40E-4.301 and 40E-4.302 and in BOR § 4.1.1. As
previously indicated, requests for information relating to
reasonabl e assurance and the public interest test generally no
| onger are appropriate. See Finding 9, supra.

29. DEP s proposed Specific Condition 7 requires Petitioner
to submt existing water quality information for DEP approval
wi thin 180 days of permt issuance and before any construction.
In this instance, DEP' s approval would not be a determ nation on
t he provision of reasonabl e assurance but a determnation as to
the reliability of the water quality information, which is
necessary to establish a baseline for assessing and nonitoring
the inpact of the project. For that reason, the information is
reasonabl e and necessary to protect the interest of the public
and the environnent.

30. Petitioner's expert testified that the information
coul d cost $2,000-%$3,000 to produce (and nore, if DEP rejects the
information submtted, and nore information is required). He
also testified that water quality information already is
avai |l abl e, including over 25 years worth of at |east nonthly
information on all pertinent paraneters except biological oxygen

demand and fecal coliform at a SFWWD nonitoring station in the
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Rim Canal at Structure 127 (a | ock and punp station at the Hoover
Levee on Lake Okeechobee) approxinately 8,000 feet away from
Petitioner's canal. DEP did not prove that the SFWWD i nformation
woul d not serve the purpose of establishing baseline water
quality for Petitioner's canal for all but the m ssing
paraneters. For that reason, only water quality information for
the m ssing paraneters is reasonable and necessary to protect the
interest of the public and the environnent in this case.

31. DEP s proposed Specific Condition 8 requires that, if
the water quality information required by Specific Condition 7
shows any violations of state anbient water quality standards,
Petitioner nust submt for DEP approval, within 180 days of
permt issuance and before any construction, a plan to achieve
net inprovenent for any paraneters shown to be in violation, as
required by Section 373.414, Florida Statutes. See also BOR §
4.2.4.1 and 4.2.4.2. Normally, if applicable, this information
woul d be expected in an application or RAl response.
Petitioner's expert testified that this condition would require
Petitioner to help "fix Buckhead Ridge" (unfairly) and that it
woul d cost |lots of noney. But Petitioner did not dispute that
the law requires a plan for a "net inprovenent," which does not
necessarily require a conplete "fix" of water quality violations,
if any. As previously indicated, requests for information
relating to reasonabl e assurance and the public interest test

generally no |onger are appropriate, and Petitioner's ability to

21



construct the canal extension should not be dependent on DEFP' s
approval of a net inprovenment plan. See Finding 9, supra. But a
specific condition that Petitioner inplement a plan to achieve
net water quality inprovenent in the event of any water quality
viol ati ons woul d be reasonabl e and necessary to protect the
interest of the public and the environnent.

32. DEP s proposed Specific Condition 9 requires Petitioner
to submt for DEP s approval, at |east 60 days before
construction, detailed information on how Petitioner intends to
prevent sedinments and contam nants from being rel eased into
jurisdictional waters. DEP asserts that this specific condition
asks for a detailed description of how the applicant will conply
W th various subsections of BOR 8§ 4.2.4.1 that address short-term
water quality to aid in providing reasonabl e assurance that water
quality standards will not be violated, as required by Section
373.414(1), Florida Statutes, and Rule 40E-4.301(1)(e). As
previously indicated, requests for information relating to
reasonabl e assurance and the public interest test generally no
| onger are appropriate, and Petitioner's ability to construct the
canal extension should not be dependent on DEP' s approval of
information submtted. See Finding 9, supra. But it is
reasonabl e and necessary to protect the interest of the public
and the environnment to include a specific condition that
Petitioner's canal extension be constructed using adequate

turbidity barriers; stabilize newly created slopes or surfaces in
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or adjacent to wetlands and other surface waters to prevent
erosion and turbidity; avoid propeller dredging and rutting from
vehicular traffic; maintain construction equipnment to ensure that
oils, greases, gasoline, or other pollutants are not rel eased
into wetlands and other surface waters; and prevent any other

di scharges during construction that will cause water quality

vi ol ati ons.

33. DEP' s proposed Specific Condition 10 requires
Petitioner to submt, at |east 60 days before construction,
detailed information regarding Petitioner's plans for handling
spoi|l fromdredging, including "discharge details, |ocations
retention plans, volunmes, and data used to size the disposal
cell(s)." It allows this infornmation to be conbined with the
Specific Condition 2 submttal. It also requires spoil to be
properly contained to prevent return of spoil to waters of the
State and to be deposited in a self-contained upland site that
prevents return of any water or material into waters of the
St at e.

34. DEP asserts that this specific condition (like Specific
Condition 9) is necessary to conply with BOR § 4.2.4.1 by
addressing short-termwater quality to aid in providing
reasonabl e assurance that water quality standards will not be
violated, as required by Section 373.414(1), Florida Statutes,
and Rul e 40E-4.301(1)(e). As previously indicated, requests for

information relating to reasonabl e assurance and the public
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interest test generally no |l onger are appropriate, and
Petitioner's ability to construct the canal extension should not
be dependent on DEP' s approval of information submtted. See
Finding 9, supra. But it is reasonable and necessary to protect
the interest of the public and the environnment to include a
specific condition requiring spoil to be properly contained to
prevent return of spoil to waters of the State and to be
deposited in a self-contained upland site that prevents return of
any water or material into waters of the State.

35. DEP' s proposed Specific Condition 11 requires
Petitioner to submt "as-built" drawings to DEP's Punta CGorda

office wwth 30 days after conpletion of construction, "as
required by CGeneral Condition #6." Petitioner's expert testified
that this condition was unreasonabl e only because it duplicates
CGeneral Condition 6 and two statutes. But General Condition 6
actual |y does not require "as-built" draw ngs, see Finding 9,
supra, and it is not clear what statutes Petitioner's expert was
referring to. For these reasons, and because it provides a
filing location, Specific Condition 11 is reasonable and
reasonably necessary to protect the interest of the public and
t he environnent.

36. DEP' s proposed Specific Condition 12 requires
Petitioner to "maintain the permtted canal free of all rafted

debris by renoval and property upland disposal." DEP asserts

that this specific condition is necessary to conply with BOR §
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4.2.4.2 by addressing long-termwater quality to aid in providing
reasonabl e assurance that water quality standards will not be
violated, as required by Section 373.414(1), Florida Statutes,
and Rul e 40E-4.301(1)(e). Rafted debris, which may be of an
organi c or inorganic nature, can accunulate at the end of canals
due to wi nd, waves, boats, or other forces. Such organic rafted
debris may rot and, by creating a high biological oxygen denmand,
rob the water of dissolved oxygen. Petitioner's only expressed
opposition to this condition is that the conservation easenent in
Specific Condition 3 m ght prevent conpliance. Wile it is

uncl ear how t he easenent woul d prevent conpliance, the issue is
elimnated if no conservation easenent is required.

37. DEP s proposed Specific Condition 13 requires
Petitioner to use turbidity screens during construction for
conpliance with BOR §8 4.2.4.1 by addressing short-term water
quality to aid in providing reasonabl e assurance that water
quality standards will not be violated, as required by Section
373.414(1), Florida Statutes, and Rule 40E-4.301(1)(e). The
turbidity screen requirenents detailed in this specific condition
are typical best managenent practices that contractors use and
are a standard condition placed in permts of this nature by DEP
Petitioner contends that turbidity screens are unnecessary given
his intended construction nmethod and that other conditions are
sufficient to cover DEP s concerns. However, as indicated, the

application does not conmt to a nethod of construction. Wth
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the application in its current state, Specific Condition 13 is
appropriate subject to a denonstration by Petitioner that
turbidity screens are not needed for the construction nethod
commtted to in Petitioner's PRO

38. DEP' s proposed Specific Condition 14 requires
Petitioner to "ensure that any discharge or release of pollutants
during construction or alteration are not released into wetl ands
or other surface waters that will cause water quality standards
to be violated.” Again, this condition is intended to ensure
conpliance with BOR §8 4.2.4.1 by addressing short-term water
quality to aid in providing reasonabl e assurance that water
quality standards will not be violated, as required by Section
373.414(1), Florida Statutes, and Rule 40E-4.301(1)(e). Wiile
this specific condition seens general and perhaps duplicates
ot her conditions (which was Petitioner's only point of
contention), DEP added it in an attenpt to nake sure the possible
and not uncommon rel ease of pollutants from construction
equi pnrent was addressed. As such, the condition is appropriate.

39. DEP s proposed Specific Condition 15 provides details
on the use of turbidity screens. Petitioner's primary points of
contention are that turbidity screens are not needed for his
i ntended construction nmethod and that other conditions are
sufficient wthout this condition. As such, the relevant issues
al ready have been addressed in connection with Specific Condition

13. Wth the application in its current state, Specific
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Condition 15 is appropriate subject to a denonstration by
Petitioner that turbidity screens are not needed for the
construction nmethod commtted to in Petitioner's PRO

40. DEP' s proposed Specific Condition 16 requires
Petitioner to used staked filter cloth to contain any turbid run-
of f and erosion fromcreated sl opes of the canal extension. This
is the nost comon best managenent practice and is a standard
condition for ERP permts dealing with side slopes that may
affect water quality. Unstable slopes can result in chronic
turbidity, which is detrinmental to wildlife. Unstable slopes
al so can lead to upland runoff being deposited into the water
along with debris and sedinment. Such runoff can bring
del et eri ous substances such as heavy netals and nutrient-| oaded
substances that m ght inpact dissolved oxygen levels in the
wat er .

41. Petitioner's primary points of contention on Specific
Condition 16 are that, like turbidity screens, staked filter
cloth is not needed for Petitioner's intended construction nethod
and that other conditions are sufficient without this condition.
(Petitioner also questions why the condition gives Petitioner up
to 72 hours from"attaining final grade" to stabilize side
sl opes, but the condition also requires side slope stabilization
"as soon as possible,” and the 72-hour outside limt seens
reasonable.) As such, the relevant issues already have been

addressed in connection with Specific Condition 13 and 15. Wth

27



the application in its current state, Specific Condition 16 is
appropriate subject to a denonstration by Petitioner that staked
filter cloth is not needed if he uses the construction nethod
commtted to in Petitioner's PRO

42. DEP' s proposed Specific Condition 17, 18, 19, and 20:
details required long-termwater quality nonitoring and reporting
[#17]; establishes sanpling intervals and requires Petitioner to
submt a "plan to renmediate"” if nonitoring shows water quality
violations or "a trend toward future violations of water quality
standards directly related to the permtted canal" [#18]; allows
"additional water quality treatnent nethods" to be required if
wat er quality nmonitoring shows it to be necessary [#19]; and
allows water quality nonitoring requirenents to be nodified
(which "may include reduction in frequency and paraneters .
or the release of the nonitoring process"), "based on long term
trends indicate that the permtted canal is not a source to
create water quality violations [#20]." These conditions are
intended to ensure conpliance with BOR §8 4.2.4.2 by addressing
| ong-termwater quality to aid in providing reasonabl e assurance
that water quality standards wll not be violated, as required by
Section 373.414(1), Florida Statutes, and Rule 40E-4.301(1)(e).

43. The evidence was that these specific conditions are
standard for ERP permts where a constructed systemnay lead to
water quality violations in the long term Contrary to

Petitioner's contentions, conditions of this kind are not
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dependent on a post-construction finding of water quality
standard viol ations (even though DEP defaulted on Petitioner's
application). Besides contending that nonitoring requirenents in
Specific Conditions 17 and 18 are unnecessary, Petitioner also
contends that they are too extensive and not tailored to
Petitioner's intended construction, but DEP proved their
necessity, even assumng the construction nmethod commtted to in
Petitioner's PRO Petitioner conplains that Specific Condition
19 is vague and that Petitioner's ERP does not provide for "water
quality treatnent."” But the present absence of post-construction
water quality treatment should not preclude the possible future

i nposition of sone kind of water quality treatnment if nonitoring
shows it to be necessary. For this kind of condition, the
absence of detail regarding the kind of treatnent to be inposed
is natural since it would depend on future events.

44. DEP s proposed Specific Condition 21 nmerely requires
that Petitioner's project conply with State water quality
standards in Florida Adm nistrative Code Rul es 62-302.500 and 62-
302.530. Petitioner contends that this is duplicative and
unnecessary. But it certainly is not unreasonable to be specific
in this regard.

D. No | nproper Purpose

45. As part of his request for attorney's fees under
Section 120.595, Florida Statutes, Petitioner necessarily

contends that DEP participated in this proceeding "for an
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i nproper purpose"--i.e., "primarily to harass or to cause

unnecessary delay or for frivol ous purpose or to needlessly
increase the cost of litigation, licensing, or securing the
approval of an activity." Even assum ng that DEP shoul d be

considered a "nonprevailing adverse party,"” Petitioner's evidence

did not prove that DEP' s participation was for an "inproper
purpose.” To the contrary, DEP "participated" initially because
Petitioner filed an application. DEP s denial of Petitioner's
application was not proven to be "for an inproper purpose” but
rather for the purpose of attenpting to protect the environnment.
The propriety of the denial was litigated in Tuten |, which nmade

no finding that the denial was "for an inproper purpose" and

whi ch ordered DEP to participate in a hearing for purposes of

determ ning "reasonable mtigative conditions." The two-year
del ay between Tuten | and Tuten Il was not fully expl ained, but
Tuten Il also made no finding that the denial, or the delay, or

DEP' s proposed ERP with conditions were "for an inproper purpose
and again ordered DEP to participate in a hearing for purposes of
determ ning "reasonable mtigative conditions.”" Wile DEP s
views on the nature of the hearing to be conducted for purposes
of determ ning "reasonable mtigative conditions" was rejected,
it was not proven that DEP argued its views "for an inproper

pur pose" or that its participation, once its views were rejected,
was "for an inproper purpose,” as defined by statute. To the

contrary, the evidence was that DEP participated in this
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proceeding in an attenpt to place conditions on Petitioner's
permt which DEP thought were necessary to protect the
envi ronnent, many (although not all) of which are accepted in
this Recormended Order

46. As Petitioner accepts and points out, it remains
necessary for Petitioner to construct and operate his project in
a manner that does not violate environnmental statutes and rul es.
But without any water quality information or nonitoring, DEP s
enforcement of those |laws and rules wll be hanstrung.

CONCLUSI ONS OF LAW

47. Tuten | and Tuten Il are the |l aw of the case. Under
t hose decisions, the issue for determnation in this case is
whet her, and what, reasonable mtigative conditions are necessary
to protect the interest of the public and the environnent, prior
to issuing Petitioner's default permt.

48. As reflected in the Prelimnary Statenent, it is
concl uded that DEP has the burden to plead and prove "'the
reasonable mtigative conditions necessary to protect the
interest of the public and the environnment, prior to issuing a

default permt.' Manasota-88, Inc. v. Agrico Chem Co., 576

So. 2d 781, 783 (Fla. 2d DCA 1991)." DEP s proposed default
permt with general and specific conditions, while reversed by
the appellate court in Tuten Il, was deened to constitute DEP s
pl eadi ng of the "reasonable mtigative conditions" DEP seeks to

i npose on the default permt to be issued to the Petitioner.
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49. DEP' s proposed General Conditions 1-19 are taken from
Rul e 40E-4. 381, which DEP adopted by reference under Rule 62-
330.200(4). These conditions apply to and are binding on all ERP
permts |located within the geographic jurisdiction of the SFWD,
unl ess wai ved or nodified upon a determ nation that the
conditions are inapplicable to the activity authorized by the
permt. In the absence of such a determ nation, these General
Condi tions are “standard conditions,” and they are “substantive
requi rements of [the applicable permtting statute].” See
generally Op. Att’y Gen. Fla. 78-169 (1978). Utinmtely,
Petitioner agreed to General Conditions 1-19.
50. DEP's Rule 62-4.001 states that “the provisions of this
Part . . . shall not apply to activities regulated under Part |V
of Chapter 373, F.S.” Tuten’s proposed canal extension is an
activity regul ated under Part |V of Chapter 373, Florida
Statutes. Therefore, contrary to Petitioner's contention, the
provi sions of Rule Chapter 62-4, Part |, including the permt
conditions contained in Rules 62-4.070(7) and 62-4. 160, do not
apply in this case.
51. Rule 40E-4.381(2) provides:
In addition to those general conditions set
forth in subsection (1), the Governing Board
shal | inpose on any permt granted under this
chapter and chapter 40E-40 F. A C., such
reasonabl e project-specific special
conditions as are necessary to assure that
the permtted systemw || not be inconsistent

with the overall objectives of the District
or will not be harnful to the water resources
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of the District, as set forth in District
rul es.

52. DEP contends that Rule 40E-4.381(2), along with
Attorney Ceneral Opinion 78-169, authorizes the inposition of
requi renents that Petitioner provide RAl responses and reasonabl e
assurance of conpliance with permtting criteria under Rules 40E-
4.301, entitled "Conditions for |Issuance of Permts," and 40E-
4.302, entitled "Additional Conditions for |Issuance of Permts."
But it is concluded that those permtting criteria do not apply
to default permts and are not the kind of "standard conditions”
referred to in Attorney General Opinion 78-169, which answered
t he specific question:

May an agency place as conditions in a

default |icense issued pursuant to

s.120.60(2), F.S., standard conditions such

as the reporting of water quality violations,

periodi c operating reports, and nonitoring

requi renents which are routinely placed in

agency |licenses which do not call for project

desi gn changes, or inpose other such

substantive requirenents of Ch. 403, F.S., or

rul es duly adopted thereunder?
O herwi se, the default statute woul d be rendered neani ngl ess, and
instruction of Tuten | and Tuten Il to determ ne the "reasonable
mtigative conditions [that] are necessary to protect the
interest of the public and the environnent” would be ignored.

53. On the other hand, as found, other specific conditions
proposed by DEP are "reasonable mitigative conditions [that] are

necessary to protect the interest of the public and the

environnment." Specifically, Specific Conditions 4, 5, and 11-21
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are reasonabl e as proposed. Specific Conditions 2 and 5-10, as
nodi fied by the Findings of Fact, are appropriate.

54. Attorney's fees under Section 120.595(1), Florida
Statutes, nmay be awarded only upon a finding that the
"nonprevai l ing adverse party" participated in the proceeding "for
an i nproper purpose,” defined as "primarily to harass or to cause
unnecessary delay or for frivol ous purpose or to needlessly
i ncrease the cost of litigation, licensing, or securing the
approval of an activity." Based on the findings, Petitioner's
request for such an award from DEP should be denied in this case.

RECOMVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat DEP enter a final order issuing Petitioner
a default ERP, to expire five years fromissuance, to dredge an
extension, 50 feet wide by 300 feet long by 5 feet deep, to an
exi sting man-nmade canal, as applied for, subject to: DEFP s
proposed General Conditions 1-19; DEP's proposed Specific
Conditions 4 and 11-21; DEP s proposed Specific Conditions 2, 5,
and 7-10, as nodified by the Findings of Fact; and the
construction nethod commtted to in Petitioner's PRO (see Finding

14, supra.
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DONE AND ENTERED this 11th day of August, 2006, in

Tal | ahassee, Leon County, Florida.

=

J. LAVWRENCE JOHNSTON

Adm ni strative Law Judge

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwmv. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 11th day of August, 2006.

ENDNOTES

'/ Except for Rule Chapter 40E-4, or unless otherw se stated,
all Rule references are to the current version of the Florida

Adm ni strative Code.

2/ Al references to Rule Chapter 40E-4 are to the 1995 version
of the Rule, which is the version adopted by Rule 62-330.200(4).

3/ Unless otherwi se stated, all statutory references are to the
2005 codification of the Florida Statutes.
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Lea Crandal |, Agency derk
Departnent of Environnent al
The Dougl as Bui | di ng,

Pr ot ecti on
Stati on 35

3900 Commonweal th Boul evard
Tal | ahassee, Florida 32399-3000

Greg Munson, GCeneral Counse

Departnent of Environnental Protection
The Dougl as Buil ding, Ml Station 35
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000
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Colleen M Castille, Secretary

Depart ment of Environnmental Protection
The Dougl as Bui |l di ng

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Francine M Ffol kes, Esquire

Depart ment of Environnmental Protection
The Dougl as Buil ding, Ml Station 35
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Frederick M Dahl neier, Esquire

Crommel | & Dahlnmeier, P.L

760 U.S. H ghway One, Suite 301

North Pal m Beach, Florida 33408

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recommended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the final order in this case.
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